SERVED : May 29, 1997
NTSB Order No. EA-4550

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 218t day of My, 1997

BARRY L. VALENTI NE,
Acting Adm nistrator,
Federal Aviation Adm nistration,

Conpl ai nant,
Docket SE-14391

V.
DAVI D KELSEY,

Respondent .

ORDER _ DENYI NG RECONSI DERATI ON

Respondent has filed a petition for reconsideration of our
opi nion and order, EA-4514, served January 8, 1997. In our
opinion, we affirmed the law judge's initial decision suspending
respondent’s pilot certificate for 30 days for low flight in the
area of Arches National Park. The Adm nistrator opposes the
petition and has also filed a notion to dismss the petition as

unti el y. W grant the latter nmotion, to which respondent did
not reply.

Respondent’s petition was due on February 7, 1997.%' The
Certificate of Service is so dated. However, as the
Admi ni strator notes, the presunption that the petition actually
was served that day can be overcone. Admnistrator v. Prero, 7

NTSB 913 (1991) (pleading dated and ostensibly served Decenber 7
but not received by Board until January 4 warrants conclusion

I No extension was sought or granted.
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that it was not tinely). Here, we did not receive the mailed
petition until February 21 (having received a faxed copy on
February 13) . Al t hough respondent had postnarked the envel ope

February 7, the Admi nistrator has introduced evidence to show
that the Postal, Service changed that postmark to February 15. In
the absence of any reply by respondent to the Admnistrator’s
allegations, we are conpelled to agree with the Administrator

that the petition was not tinely filed. As such, we nust dismnss
it.?

ACCORDI NA&Y, IT IS ORDERED THAT:
1. The Admnistrator’s notion is granted; and

2. Respondent’s petition for reconsideration is dismssed
as untinely.

HALL, Chairman, FRANCIS, Vice Chairnman, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

‘Even were we to consider it on the nmerits, _it rais.es. no issues
that were not thoroughly considered in our prior decision.



